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Judicial Accountability

In a democracy judiciary plays a very active role to maintain the peace and order in the
society.

The word ‘accountable’ has been defined as responsible for your own decisions or actions
and expected to explain them when you are asked’. Accountability is the sine qua non of
democracy

Independence and accountability

The independence of the judiciary shall be guaranteed by the State and enshrined in the
Constitution or the law of the country. It is the duty of all governmental and other institutions
to respect and observe the independence of the judiciary.

The judiciary shall decide matters before them impartially, on the basis of facts and in
accordance with the law, without any restrictions, improper influences, inducements,
pressures, threats or interferences, direct or indirect, from any quarter or for any reason.

The judiciary shall have jurisdiction over all issues of a judicial nature and shall have
exclusive authority to decide whether an issue submitted for its decision is within its

competence as defined by law.

Judicial Governance

Right to justice is a fundamental right

Access to justice must be ensured.

Justice must be expediently dispensed, and it must be simple, inexpensive and effective.
Independence, accountability and competence must be safeguarded.

Judicial administration and judicial management must be harmonized.
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Rule of law, Constitutionalism and dispensation of justice must be promoted through the
mechanisms, processes and performance of services.

Appointment process of the judicial Council and the constitutional Council must be directed
towards achieving the points mentioned above.

Selection Committee and the appointment process must be robust, selection must be
meritious, inclusive, transparent and fair, and the coordination must be meticulously met.

Challenges

|

Allegation of the political affiliation and reflection on judgements
Lack of Transparency in the appointment process

Qualifications are not perfectly scrutinized and merits are undermined.
Inclusion is undermined.

Cadre based knowledge and experiences are not given due consideration at the behest of
political overwhelming in the appointment process of the judicial council.

Constitutional Council's recommendation process itself is not without problem, and often
suffer criticisms by the parliamentary hearing committee.

Parliamentary hearing is seen as partisan oriented, and less professional hence does not take
care of the necessities required for the judgeship recommended.

Performance audit of the judges as well as the lawyers are not ascertained.

Professional mal practices, judicial misconduct and corrupt practices are not seriously
overseen.

Property statements of the judges and official are not examined.

Appointments, postings and transfers are not based on objective evaluation of the
performances.

Cause list management, assignment of cases to the judges, hearing of cases management,
court room management, case flow management, delay control strategies, control of
deferral of cases, adjournment of hearing and time management, Timely issuance of orders
and judgments, recusal in case of conflict of interests of judges expeditious serving of court
processes, maximization of the judicial time to be spent by the judges in courts, capacity
building of judges and officers, monitoring of compliance with ethical and disciplinary
standards, facilitation services for the indigent or marginalized Communities for helping
them to access the court services are the majors issues that concern the judicial governance.

infrastructural needs fulfillment, concerns of specific groups e.g. women, juvenile,
vulnerable witnesses or victims, offenders in sensitive cases should be addressed through
the infrastructure development of courts.

Indigents and needful people's concerns regarding the access to justice- need to be addressed
through effective operation of legal aid lawyers and court appointed lawyers programs.
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Creation of administratively independent judiciary with adequate funding and attendant
autonomy for disbursement

Ensuring quality judicial service delivery and implementing strategic plan of judicial
reforms.

Accountability

Independent, impartial and competent Judiciary underlined.
Rule of law and constitutionalism as the Supreme values of the Judicial Governance.

Honesty, integrity, Independence, impartiality, competence, Diligence, as basics of Judicial
ethics.

Judicial facilities must be productively utilized and must not be subjected for abuses.

Corruption control must be prioritized, and judicial services must be rendered without
external influence.

Judges must be responsible for what they do or are supposed to do.
Mechanism for judicial accountability

¢ Judicial council

¢ oversight committee under the council

¢ Chief Judge or Chief administrator.

¢ parliamentary oversight and impeachment proceedings

¢ Superior courts and their supervisory jurisdiction.

¢ Judicial inspection over subordinate courts

¢ Performance assessment mechanism as part of the planning process.

¢ Ethics Committee and complaint hearing Mechanism to be installed.

Norms

Judicial Council Act on does and don'ts for judges

Code of Judicial Conduct declared by the judges conferences

Freedom from fear as the basic for a Judge Fiat Justice, and ruat Caelum
Equal and fair treatment to all parties to the litigation'.

Recusal from and maintenance of distances with interested persons.
Restraint on sub judice matters from speaking publicly

Accountability to perform Judicial duty in a manner prescribed and which is assessible on
appeals or otherwise occasions.

Justice is not only to be done, but also needs to be seen to have done.
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Who are Accountable for the Followings?

When some cases are heard quickly while others are waiting for long?
Who will take the blame for not writing orders or judgements even for months or a year?

What happens when decisions are overturned and returned for retrial or rehearing for
irregularity occurred in the Judicial process completed by the lower courts?

Who will take the responsibility for effectively implementing the summery trial as under
the Summery Procedure Act?

Who will oversee whether an order or a Judgment is a quality one?

How often the financial irregularity issues that take place in the court are seriously discussed
and are measures taken to control them?

Who are Accountable ?

Whether Ethics and accountability committee is designed and set up within the body of the
court?

Who would be heading the complaints Hearing Mechanism in the court? How often the
process of handling will be discussed amongst the Judges? Is there any marked change in
the psyche of the litigants about the court officials?

How early the judicial information will be made available to the court users, when they are
requested?

Do courts happily respond to the freedom of information calls by the concerned people?

What would be the general problems faced by the court users regarding the access the
Justice and what improvements are made to make a difference?

Court and respective accountability issues

|

What strategies should be made to downsize the existing number of pending cases in the
Supreme Court ?

Problems associated with the Constitutional Bench

¢ All federalism related cases would be referred to the Constitution Bench.

¢  The Constitutional Bench does not sit regularly and only once/twice a week.
¢ Unnecessary references are made to the Constitution Bench.

¢ Effective measures to make expeditious hearings are underlined.

¢ (Case management Strategies seem to be urgent to manage the existing case loads and
the potential increase in numbers.

Who will guard the performances and integrity of the SC Judges and make them accountable?

Who will ensure that the orders or Judgements are delivered on time and without delay?
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® What is the nature of Complaints Hearing Mechanism that would have seen established
within the SC to inquire into the matters such as integrity corruption, conflict of interest or

delay issues in cases?

High Courts

® How Much the High Court Judges and District Court Judges are familiar with the legislations
enacted by the provincial and local level legislatures?

® How far they are implemented or questioned before the subordinate Courts?
® How effectively the Judicial Processes are being served at the sub-national level ?

® Wither there will be a need for dialogue meetings to identify the nature of the problems
faced by the courts or the sub-national governments regarding the laws enacted at that
level?

® Whether specific nature of judicial problems existing at the provincial level need to be
discussed to make justice more contextual at the local level?
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